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OFFICE OF THE CITY ATTORNEY

CITY OF SUN NYVALE

September 15, 2003

TO: Vice-Mayor Risch
FROM . C1ty Attorney
SUBJ ECT Downtown Inc1dent and Subsequent Inveshgahon
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On the mght of August 31-September 1, 2003 'DPS responded to what was
described as a "melee" at the Forum mghtclub on Murphy Street. Subsequently, ‘
the Vice-Mayor asked the C1ty Manager to respond to a number of questions
involving DPS conduct at the incident in questlon The C1ty Manager directed
these questions to DPS Director Bakin who, in turn, asked Captain Glen Fortin to
prepare a report. Captain Fortin has questloned or at least tried to question,
some of the ofﬁcers involved. The PSOA has obJected on the grounds that this
activity constitutes an mvestlgauon" into officer performance which is being
conducted in v101at10n of the Pubhc Safety Ofﬁcers Procedural Bill of nghts Act.

Issues Ralsed

1. Whether the process of providing answers to questions concerning the incident
related to the general performance of the Department of Public Safety on that night
directed through the City Manager to the Director of Public Safety, constitutes an
'investigation' as it relates to peace officer performance and the provisions of the
Public Safety Officers Procedural Bill of nghtS ’ :

2. Whether the process of 1nterv1ew1ng omcers by the1r supenors in an attempt to
ascertain facts related to the general performance of the Public Safety Department
violates the prov131ons of the Pubhc Safety Officers Procedural Bill of Rights.

3. Whether it is 1mproper for the City Manager, actlng at the request of a member
of the City Council for information, to be mvolved in the process of providing
answers to the quesuons ralsed :

Answers

1. A portion of the process of prov1d_ng answers to the questions concermng the
incident may be an mvestlgatlon of peace officer performance and the prows1ons
of the Public Safety Officers Procedural Bill of nghts The portion of concern is-
that related to officer interviews (see Answer #2) : .



2 The portlon of the process involving officer 1nterV1ews must comply w1th the
Public Safety Officers Procedural Bill of nghts 11" the officers are mtemewed about
conduct that might lead to chsc1p11ne S o

3. There is no legal reason . why the City Manager cannot be involved in
responding to questions raised by members of Council, or the public at large.

Discussion

The Public Safety Officers Procedural Bill of Rights Act (PSOPBR) (Gov. Code
§§3300 et. seq.), enacted in 197 6, "is concerned primarily with affording individual
police officers certain. procedural rights during the course of proceedings which
might lead to the imposition of penalties against them." (White v. County of
Sacramento (1982) 31 Cal.3d 676, 681.) These rights include things like the right
to representanon the right to be mformed of the nature of the mvesnganon etc.

Under Grov Code §3303 the rlghts guaranteed come 1nto play when an
. officer " is questloned about a sub_]ect that m1ght lead to hlm or her Vbe1ng
chsmphned Spec1f1cally, the statute prov1des fii- _ , N

Whenever any pubhc safety ofﬁcer is under lnvesnganon a.nd
- subjected to mterrogatlon by his or her comma_ndmg officer, or
S any other member of the cﬁplﬁy‘lﬂg public. safety department,
~ that’ could lead to ‘punitive action, the interrogation shall be
- conducting under the following conditions. For the purpose of
this chapter, punitive action means any action that may lead to
dismissal, demotion, suspension, reduction in salary, written
reprimand, or transfer for purposes of punishment. ’

Employer's are given VSOnle'leeWayk by Way of suhsecﬁon (1) , Which i:fovides:

This secnon shall not apply to any mterroganon of a pubhc ;
‘safety officer in the normal course of duty, counseling,
instruction, or informal verbal admonishment by, or other
routine or unpla.nned contact vv1th a supervisor or any other
public safety officer, nor shall this section apply to an
- investigation concerned solely and directly with alleged crlrnlnal
, act1v1t1es

The case of Czty of Los Angeles v Supenor Court (1997) 57 Cal.App. 4th 1506
discusses the meaning of "investigation" under §3303. In that case, a police
lieutenant heard from a citizen at the scene of a fatal car accident that a patrol car
~had previously driven past the scene, but the officer had gone into a nearby
doughnut shop without stopping to render aid. The lieutenant determined:the
identity of the officer by checking the department deployment log and questioning
employees of the doughnut shop. Later that day, the lieutenant questioned the
officer about his whereabouts and activities. The lieutenant also learned that the
officer did not have authorization to use a patrol car on the evening in question



- but that that he had bee“l out loolnng for a ].OSL l'J.CkeL book The ofﬁcer was
ultlmatel termlnated as a result of the 1nc1dent : :

“Hn the course of subsequent admm1strat1ve proceedmgs, the tr1al court held
that the officer's statements to the heutenant could not be- used as evidence
~ against him bec wse the: interrogation violated the PSOPBR. The appellate court
agreed rejecting the"'ﬂ" lepartment's argument that the lieutenant's actions were
' nne ntact und ‘§3303(1) The court pomted out that the

the ofﬁcer to chsc1phne Therefore, the lieutenant should not have Aquestroned the

ofﬁcer about the 1nc1dent W1thout complylng W1th the PSOPBR

: The ‘court also noted that subd1v1s1on (1) was mcluded in the statute "to
av01d claims that almost any communication is elevated to an 1nvest1gatlon " The
court acknowledged that "[t ]here probably are cases in which routine questions
and remarks: ‘begin to shade into an mvestlgatmn to which subdivision (i) does not
apply " However, "We need not decide just where that po1nt is reached because it
is clear that under our test an’ znvestlgatzon was underway in thts case." (57
Cal App 4th at 1514 [emphas1s added] ) e SEIE :

) “V1ce Mayor R1sch's Letter e
' ln his letter to tne uty Manager, the V1ce Mayor stated

I Would hke clar1ﬂcat10n a_nd further mforma’uon on the follovvlng pomts

L 'The report 1nd1cates multlple 911 calls were recelved Exactly how ma.ny
911 calls were received? When were these calls rece1ved'? What was the
- nature of the calls?
2. The report indicates the 911 calls reported a melee, however ‘when
~ “officers arrived ‘most of the combatants fled.” How many officers
”responded to ‘this call? What exactly did officers observe'P ‘How many
~ people were detained, cited, or arrested and what were the ages of the
~ ‘subjects? Where did ‘this alleged “melee” occur? How was a connection
made between this event and the busmess being conchted by the
Forum mghtclub'?’ :
3. Why was it necessary to close Murphy Street? Accordjng to witnesses
~ that I talked to, the only reason Murphy was “clogged” was due to Public
Safety vehicles.
4, According to the report 1 rece1ved from you orally on the morning
~ September 1, 2003 you indicated that officers only requested as one
option, that the Forum close early. However, all levels of the Forum
'ma.nagement are consistent with the statement that Public Safety
- Officers ordered, not requested the Forum closed 30 rnmutes early (no
‘opt10n) T request that you reconcﬂe this discrepancy. :
5. Why was the Forum the only establishment asked or réquired to close
early on Murphy Street when there were large crowds in other busmesses

and nightclubs?



6. ;-What was the ratmnale for lettlng 400 Juvemles out onto the street 30
'»'rmnutes early when as the report mdrcates, ‘problems ‘occurred
_ppresumably outside on Murphy Street and not in the Forum? Would this

~.not have exacerbated any problems on. the street rather than helpmg to

7 yea.r olds as :they we F -Was . thi:

£ .,j,,qubhc Safety resources in our City: glven that 1t Was a hohday Weekend

. .night and clearly these ofﬁcers could have been out patrolhng the streets

: dunng th1s time? . . e

‘8. Why does the report mdlcate that thls was a potentlally volatﬂe'

- situation?” What factors specifically related to the operation of the Forum
- nightclub suggest that the situation was “potentlally volatile”™? .. .

. 9. Management of the Forum nlghtclub recelved many comments regardmg
~ the increased pohce ‘presence, however most if not all. could not be
o fcharacterlzed as being “grateful” for the enhanced pohce activity. Most

) ,reported belng confused and unclear as. to why -such a deployrnent was
needed. Also, I understand many of the surroundlng bar owners reported
that their patrons were afraid to leave their businesses during this time.
Exactly what particular information and how many comments from
people’ led to the conclusion that the “Parents, bar patrons and bar
OWNErs were grateful” for the enhanced pohce presence’P ‘

Ftnally, I request that I be allowed to hsten to recordlngs of the dlspatch
~operations from the time of 11:00 pm on Sunday August 31 to 12:30 am on
‘Monday- Septernber 1 to more fully understand thls 31tuat10n

The PSOPBR only applies to the questioning of ofﬁcers Who mlght be subject to
discipline as a result of the conduct being. mvestlgated The PSOPBR does not
restrict the Department's ab]hty to gather information from other sources, such as
911 tapes, or interviews mth citizens. . Item 1 and portions of Item 2 ascertainable
from tapes and documents are- outs1de the ambit of the PSOPBR., Slmllarly, the
request to 11sten to dlspatch recordmgs is unaffected e e

The remainder of the inquiries appear to fall vntth the requlrernents of the
PSOPBR. It is important to note the PSOPBR does not prohibit the Department
from questioning the officers involved; it merely imposes procedural safeguards.
All of the points of inquiry are legitimate questions. Although mno specific
complaints have been leveled against. any particular officer (as far as I know), it
seems evident that mlproprletles of some sort are being alleged, or are at least
suspected Therefore, it certainly seems plaus1ble that the mvestlgatron could
result in some officers being drsc1p1med Before any officer can be questioned
about conduct that might lead to discipline, the Department must comply with the
PSOPBR. This is the Departrnent’s respon81b111ty, not the responsﬂolhty of the
Vice-Mayor or the City Manager ERETR



There is no legal reason Why it would be mapproprlate for the Clty Manager
to be involved in the investigation as long as the PSOPBR is followed. For
example, the City Manager could not "get around" the PSOPBR by sending OCM
staff to interview the officers. (Calif. Correctional Police Officers Assoc. v. State of
California (2000) 82 Cal.App.4th 294, which holds that a third party must comply
with the POBR when conduct:ng a Jomt mvestlgatlon Wlth the offlcers “employing
agency). :

Valerie J Arrnento
City Attorney ’

C: City Council
City Manager
Director of Public Safety



